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Pycckuii TeKCT noaroTtoBsieH AHacracuen LLNLLKWUHOW
— Timofeev, Vahrenwald & Partners LLP

PeweHune Okpy>xHoro cyaa MiwoHxeHa I ot 25
mapta 2009 ropa, ccbuika: 21 O 1425/09,
«Tla3eTbl Kak cBuaeTenn»

dDaKTbI:

N3patenbctBo ALBERTAS Ltd. (JToHaoH) nepeusgano
HeMeukne HauMoHan-coumanncTuyeckne raseTbl B
paMkax npoekTa «Zeitungszeugen» ([aseTbl Kak
cBuaeTenm). B aHHOTauuu wusgatenb MNOSACHWA:
«[a3eTbl KakK cCBMAETENU» SBSIETCA He3aBUCUMOW
nybnvkaumen B UensX 3HAKOMCTBA C  3MOXOWN
HauuMoHan-coumanunsma. N3paHue raser n
OOKYMEHTOB BpPeMeH HauuoHasn-couvanmsaMa AOKHO
CNY>XWUTb MpPOCBELLEHN0 06 3TOM  KpUTUYECKOM
nepuoae HeMeLuKown NCTOPUN>. N3patenb
KaTeropnyecku 3asiBusl, 4To OH HE UMeeT OTHOLUEHMUS
K  copepXaHuto nepenevataHHbIX HaumoHan-
COLUMANUCTUYECKMX Fa3eT U AOKYMEHTOB.

Kaxabllh BbiNyck «[@3eT Kak cBuaeTenen» noceBslleH
KOHKpEeTHOMY cobbITuio, Hanpumep, noaxor
Penxctara u 3axBaT Bnactu [uTtnepom nocne
BblbopoB 1933 roga. «[laseTbl Kak cBuAeTENU»
coAepXaT pernpuHTbl COOTBETCTBYIOLWMX raseT TOoro
BPEMEHW, a TaKXe HayyHble KOMMeHTapum wu
ncropuyeckme cnpasku. lNepeble ABe cepun «laser
Kak cBuaetenern», onybnukoBaHHble B Hayane 2009
roga coaepxanu penpuHTbI HaumoHan-
coumanucTmyeckmx raset «Attacke» (Ataka) ot 30
aHBapsa 1933 roaa wu «\Vélkischer Beobachter»
(HapoaHbin o6o3peBatenb) oT 1 Mapta 1933, B
KOTOpbIX pacckasbiBasiocb O noaxore Perixcrara wm
3axBaTe BnacTtu f'mtnepom.

OpurvHanbl AaHHbIX ras3eT BbiNyckan  HauuMoHan-
CoLUManmCTUYeCcKmin n3gaTenbCcknin - 4oM Eher.
PenakTopoM Attacke sBnsncs Wosed Tleb66enbc
(byaywmnii  MMHUCTP nponaraHabl), Toraa Kak
penakTopom Volkischer Beobachter 6bin Aponbd
'mtnep. CBoboaHoe rocyaapcteso baBapusi, ogHa wu3
16 3emenb epMaHuK, 3asBWUIO, YTO OHO obnapaet
BCEMW MpaBaMu, KOTOpble npuHaanexanu Eher
Verlag, n, cOOTBETCTBEHHO, aBTOPCKUM MPaBOM 3TOr0
n3partenbCcrTea Ha rasevbl HaumoHan-
coumanucTmyeckor naptmm. B nucbmax ot 16 aHBaps
2009 r. n 22 gauBaps 2009 r., agpecoBaHHbIX
penakTopy «[lasetr kak Ceugetenen», CsobogHoe
rocyaapctso baBapusi 3asBWNO, UTO OHO sIBNsieTCA
BNagenbLeM BCex MpaB, paHee NpuHaANexaBLInX
Eher Verlag, w aBTOpCKuX npaB Ha nybnukauyum
Noseda Me66ensca u Agonbda Mutnepa B «Attacke»
n B «Voélkischer Beobachter», a Takxe noTpeboBasno
npekpaTuTb WX BbINYCK W BO3AEPXMBATbCS OT
nspaHunsa «lMaseT Kak cBuaeTenen» B AalbHenLeM.
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ALBERTAS Ltd. noaseprno COMHEHMUIO
CylecTBoBaHWe aBTOPCKUX npaB [uTnepa wnu
Fe66enbca Ha nybnukaumm B Attacke m Volkische
Beobachter, 6onblias 4acTb M3 KOTOPbIX HOCWUNa
aHOHMMHDbI XapakTep, a Takxe nwbbix npaB Eher
Verlag. Kpome Toro, ALBERTAS Ltd. paccuutbiBano
Ha AONyCTUMOCTb A06POCOBECTHOrO WMCMONb30BaHUSA
3alUMLUEHHbIX aBTOPCKMM MpaBOM MaTepuanos, B
YacTHOCTM, AN HayudHbiXx UuUenen. CsobogHoe
rocynapctBo baBapua obpatunoce B [lepBbin
OkpyxHon cyn MioHxeHa ¢ TpeboBaHveM ©
BbIHECEHMM NpeaBapuTenbHOro cyaebHoro 3anpeta
Ha pacnpocTpaHeHue 3TUX ABYX WM34aHMWA, a Takxe
cneayowWwmMx BbINyCKOB «[a3eT Kak cBuaeTenemn»,
coaepxalmx apyrue penpuHTHI HauMoHan-
COLUMANNCTUYECKMX raserT.

NMpuMmeHuMoe npaso:

3akoH NepmaHum «O6 aBTOPCKOM npaBe»

Cratbsa 51. UntnuposaHue

[onyckaeTcs BocnpousBeAeHne, pacnpocTpaHeHne u
nybnnyHoe AemMoHCTpupoBaHue  Ony6aMKOBaHHbIX
npousBefeHunit B Lensx UMTUPOBaHUs, ecnv npegensi
Takux [OeNcTBUA  COOTBETCTBYIOT  OnpeaesieHHOMn
uenun. B yactHocTn, ecnu:

1) uenble npousBeaeHUs BK/KOYEHbI B He3aBUCUMMOEe
HayyHoe wuccneaoBaHue, 4Tobbl  MOSCHUTL  MX
cogepxaHue; (...)

CraTtbsa 64. Obuiee npaBuio

ABTOpCKOE NpaBo npekpawaeTca no mcredyeHun 70
NleT C MOMeHTa CMepTu aBTopa.

Cratbs 66. AHOHMMHbIE W NCEBAOAHOHUMHbIE
npounsseneHuns

(1) ABTOpCKkOe MpaBO B OTHOLIEHUM @HOHUMHbLIX W
NceBAOAHOHMMHbIX MPOU3BEAEHMA NpeKpallaeTcs no
MCTEYEHUM CEMUAECATU NeT C MOMeHTa nybnukauumu.
(.0)

CraTbsa 69. McuncneHme cpokos

TeueHMe CpOKOB, OTHOCALUMXCA K HacToswen Yactu,
HayMHaeTCa MO OKOHYaHWUM KaneHAapHOro roja, B
KOTOPOM MpPOM30LLSIO COOTBETCTBYIOLLEE CObbITHE.

3akoH N'epmaHuum N2 104 «06 ocBo60XXAEHUM OT
HauyuMoHan-couuasaMsMa M MuauTapusma» or 5
mapta 1946 r. (3707 3akoH MpUMEHsINCS B
depepanbHoit  3emMne baBapum  Takxe M 4o
obpa3zoBaHua depepaTtmBHol Pecnybnuku MepmaHus
B 1948 r.).

Cratbsa 1(1). B uensix ocBoboxaeHns Hawero Hapoaa
OT HauuoHan-couManuMsamMa WM MunuTapusMa M ans
obecneyeHus cTabunbHOCTU OCHOB MUPHOro
CyLecTBoBaHums HemMeLuKoro AEeMOKpaTM4YecKoro
rocyaapctsa BcCe Te, KTO aKTUMBHO noAaAepXuBan

HauMOHaN-couManncTn4ecKunin TEeppOPUCTUYECKUN I
pexuM, nmbo Te, KTO HeceT OTBETCTBEHHOCTb 3a
HapyLleHune NpPUHLUMNOB cnpaBeanMBoCTU "

FYMaHHOCTM WM 3@ WCNOSb30BaHWE CO3A4aHHbIX B
CTpaHe YyCNnoBMW /MWb B CBOWX WHTepecax,
MCKOYaTca n3 cdepbl BAUSHUSA O6LLECTBEHHOMN,
3KOHOMMYECKOM WU KYNbTYPHOW XU3HM WU 06s3aHbl
BbIM/1IaTUTb KOMMEHCaLMIO.

Cratbs 15. [Ana nuvy, SBASIOWKUXCA TNaBHbIMU
cybbekTaMun MNpecTyrnieHnn, B KayecTBe HakasaHus
NPUMEHSIOTCA CNeaylowne Mepbl:

1. (...);

2. MMYLECTBO 3TUX UL NOANEXMUT KOHdDUCKauMn B
Luensx Bbinaatbl KOHdUckaumm. (...)

CyAa BblHecC c/eaylollee peleHme:

MepBbIi OKPpY>XHOW cya MioHXxeHa oTKaszan
CeobogHomy rocyaapcrsy Basapus B
yaosneTsopeHnn 6onbllein 4yactu TpebosaHuii. Cya
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yKasan, 4ToO aBTOPCKOE TMpaBO Ha CTaTby,
npuHagnexann oHu Eher Verlag wnu  HerT,
npekpaTuiocb C MOMeHTa MX OnybnvkoBaHWS Kak
aHOHWMHBbIX Npoun3BeaeHnii. CnepgosatenbHo, Attacke
nnu Vélkische Beobachter 1933 roga MoryT 6biTb
csobogHO nepeneyvataHbl. Cya  He  npwusHan
aBTOpPCTBO Kakoro-nnbo nvua Ha Ccratbu nog
penakumeii Moseda Me66ensca u Agonbda Mtnepa,
yTBEpXaasi, 4To MaTepuany, aBTopaMmm KOTOPOro OHU
AKO6bI ABNSAOTCSA, HE XBaTaeT OPUrMHaNbHOCTU U YTO
CeobogHoe rocymapctBo baBapusa He cmorno
AoKasaTb aBTOPCTBO KOro-nnmbo u3 penakTopoB B
OTHOLWEHUN 3TUX cTaTten. JiMwb B HECKONbKUX
cTtaTbax 6bln ykasaH aBTop. Ho paxe B cny4asy,
Koraa aBTopbl cTaTel 6biin usBecTHbl, CBob6oAHOE
rocypapctso baBapusi He cMorno pgokasaTb, 4TO
nspartenbckuii gom obnagaert npasamu 3TUX aBTOPOB
M MOXET OCYLeCTBUTb 3aliMTy OT pacrnpoCTpaHeHus
penpuHTOB 3TMX raset 6onee uem uepes 70 net
nocne nepsou nybnmkaunm.

KacatenbHo ABTOPCKMNX npas Ha cTatby,
COCTaBnSlOWNE aHOHMMHble npousBeaeHus, Cya
yKasan, 4yto 3Tu npasa npekpatuancb cnycta 70 net
nocne nybnuvkaumu, cnepoBaTesibHO, MPeKPaTUIUCh
npasa Eher Verlag Ha nybnukauum nepuoga c 1933
no 1938 rr. wn 4yTtOo npeteH3un CBo6oAHOrO
rocyaapcTsa, OCHOBaHHble Ha NPUHAANEXHOCTU 3TUX
npas, HecocTosiTeNbHbl. OfHaKo, Tak Kak aBTOpcKoe
npaso Ha @HOHWMHbIe npovsBeaeHus,
onybnukoBaHHble B rasetax Cc 1939 no 1945, He
npekpatunocb, Cya  BblHEC MpeaBapuTeNbHbIN
cynebHblli  3anpeT, nNpeanucCbiBaloWwMi  OTBETUMKY
BO34epXaTbCs OT onybnnkoBaHUs penpuHTOB 06enx
HauMOHaN-coLMaNNCTUYECKNX ra3eT, BbIXOAUBLUMX B
yKa3aHHbIli nepuoa. B aTtom oTHoweHun Cya oTsepr
3asBfieHNs OTBETYMKA O TOM, YTO M3[aHWE AAHHbIX
PENPUHTOB ABASETCSH U3bATUEM U3 UCKTIOUYUTENBbHbIX
npas M 3alMLIEHO OroBOPKON O A06pOCOBECTHOM
MCMNONb30BaHUM, AKOObI COCTaBnsoWEM
«UMTUpOBaAHWE B ULENAX Hay4yHOro MUCCIefoBaHus».
Mo MHeHuto Cyaa, penpuHTbl LesblX ras3et He MoryT
noanagaTtb NoA AEeNCTBME 3TOM0 UCKITIOYEHUS.

KommeHTapmii:

CornacHo  3akoHy [TepmaHum N9 104 «06
ocBoboXAEHUN oT HaumMoHan-counanuama n
MunuTapmama» ot 5 mMapta 1946 r., CesobogHoe
rocypapctBo baBapusa crtano obnagatenem npas,
KoTopble npuHagnexanu Eher Verlag, Wosedy
Fe66enbcy wnu Aponbdy [mtnepy. o cux nop
CeobogHoe rocypapctso baBapusi npuaepxmaeTcs
cTporou NONUTUKW, HanpaBs/ieHHOWN Ha
npeaoTBpalleHune KOMMUpPOBaHUs HaumoHan-
couManucTMyeckmx MaTtepuanos. Hanpumep, OHO
6bIN0 KaTeropmyeckn nNpoTvMB MO6Oro KONMpPOBaHMUS
KHUrn wmtnepa «Mein Kampf> (Mosa 6opbba),
aBTOPCKOE MPaBO Ha KOTOPYIO AOIKHO NPeKpaTUTbCs
31 pekabps 2015 ropa. MMonutmka Ceob6ogHoro
rocyaapctBa OCHOBaHa Ha YBaXeHWM BCEX XEpPTB
HauMoHaN-counanncTU4eCcKoro Teppopa. 3a
npeaenamu F'epmaHmm Bonpoc 06 aBTOPCKMX MpaBax
Ha HauMoHan-counanucTmyeckme mMaTepwuanbl
ABNAETCA ANCKYCCUOHHbIM.!

YTO KacaeTcs aBTOPCKOro npasa Ha Npou3BeAeHus B
ABYX nepeusgaHHbix Bepcuax Attacke w Vélkische
Beobachter, CBobogHoe rocypapctso baBapus He
cMorno npeacTaBUTbL Cyay AOCTaTO4YHO
AoKasaTenbCTB TOro, 4YTO aBTOPCKOe TMpaBO Ha
CTaTbW, B KOTOPbIX He yKa3aH KOHKPEeTHbI aBTop,
npuHaanexano Wosedy re66enbcy wnu Aponbdy
M'mtnepy. Cya nocyuTan, 4To 3TU CTaTbW HE MOrau
6blTb HanucaHbl o060MMM aBTOpamMu, W MNO3TOMY
npuLen K BbIBOAY, YTO OHW 3alLMLLAOTCS TOIbKO Kak
aHOHWMHble  npou3BedeHns.  Takum  obpasom,

TIMOFEEV

VAHRENWALD W “ PABo RU

& PARTNERS wp

aBTOpckoe npaBo, koTopoe pnunock 70 ner c
MOMeHTa nybnukauum B 1933 roay, MCTEKNo; 3TO
KacaeTtcs M uM34aHWi, OnMyb6/MKOBaAHHbLIX BMIOTb A0
1938 ropa. (cMm. cratbm 64 un 69 3akoHa <«06
aBTOpPCKOM npaBe»). Te HeMHorve cTaTbu, rae
yKa3blBanCs onpeaeneHHbIn aBTop, BCE ewe MoryT
OblTb  3aliMUieHbl aBTOPCKOM MNpaBOM, HO He
oyeBnaHo, 4to Eher Verlag npwobpen npaBo Ha
Mcnosnb3oBaHme penpuHTOB 3TUX cTaTen.
CnepoBaTenbHo, u CBobogHoe rocynapctso baeapus
He Morno 3anpetuTb ALBERTAS Ltd. ucnonb3oBaTtb
3TW CTaTbMw.

OCHOBbIBasiCb Ha OXpaHe aBTOPCKUM MpaBOM
aHOHWMHbIX npousBeaeHuin, CBo6oaHOe rocynapcTBo
BaBapus MoxeT TpeboBaTb 3aLMTbl OT KONMMPOBaAHUSA
BbiNnyckoB Attacke w Vélkischer Beobachter ot 1939
roga n panee. B OTHOWEHUM 3TUX UCKIOYUTENBbHbIX
npas, ALBERTAS Ltd. paccuuTbiBasio Ha OroBOpKy O
nobpocoBecTHOM MCNOSIb30BaHUn npasa
LUMTMpPOBaAHMS ANA  HayyHblX uenein (crtatbs 51,
npeanoxeHme 2, NyHKT 1) 3akoHa «0O6 aBTOpPCKOM
npase»). W3patens «l[aser kak cBugetenen»
MCNONb30Ban coAepXawmecs B  HUX  PENPUHTHI
MUCXOAHbIX HaLMOHan-coumanncTuyecknx Matepmanos
B pasfn4yHbIX acrnektax. OHM OTHOCMANCL KakK K
TorgalwHen WCTOpUMM, TaK WM K pasBUTUIO CPeacTs
MaccoBol MHdoOpMauun B nepuvoa nepBoHaYasbHOro
n3jaHns n CcobCTBEHHO K TekcTaM cTatei. Takum
obpasoMm, «[a3eTbl Kak CBuUAETENU» CTPEMUIUCH
obecneynTb COBPEMEHHOMY 4uTaTesnto TOT YPOBEHb
noHMMaHns MaTepuana, KOTOpblA Henb3s 6b110o
oXuaaTtb OT cpefHero yutaTtens raset B 1933 roay.
CornacHo nyHKTy 1 yactn 2 ctatbm 51 3akoHa «0O6
aBTOPCKOM MpaBe», uenble paboTbl Takxe MOryT
6bITb BK/IIOYEHbI B Hay4yHOe uccnenosaHue. Msgatens
«[aseT Kak cBuaeTenen» yreepxaan, 4to ceobogHoe
MCNoNb30BaHWe penpuHTOB B XOA4E pPefaKTOPCKOWN
paboTbl MOrno 6biITb HEOH6XOAMMO ANt AOCTUXKEHUSN
Hay4HbIX Lenen nybamkaumn.

N3patenb, «laseT kak cBuaeTenen» nonaranacs B
YACTHOCTM Ha OroBOPKY O UMTUPOBAHWMWU B Hay4HbIX
uensax (cratbs 51, vactb 2, nyHkT 1) 3akoHa
FepmaHun «O6 aBTOpCcKOM npase»). CornacHo 3ToMy
MOJSIOXKEHMUIO, OpUrMHanbHble onybnunkoBaHHbIe

npounsseneHunsa MOryT 6bITb BKJTIOYEHDbI B
HE3aBNUCMMOE Hay4dHOE wuccneagosaHue Ans uenen
NnoACHEHUA nx cogepixxaHua. B HemMeLuKown

IOPUCMIPYAEHLUUN 3TO UCKIIOYEHWE M3 obWwmnx npasun
obbacHaeTcs AOMUHUpPOBaAHNEM WHTepeca B
«KY/IbTYpHOM  pasBuTMM» U HEeoHXO0AMMOCTbIO
rapaHTMposaHua cBob6ogHOro obmeHa MHEeHWUSMU.
CornacHo npaBoBOW nosunumu, BbICK@3aHHOM
BepxoBHbIM ®efepanbHbiM CyaoM Fepmanun'’, obmeH
MHEHUSMU " COOTBETCTBYHOLLEE Hayu4Hoe
NCCeaoBaHME B HEKOTOPbLIX Clyyasix He MOryT 6biTb
OCYLUECTB/IEHbI, TaK KaK BblpaXeHWe MOSINTUYECKUX,
HaY4YHbIX W  WHTENNEKTyaslbHbIX 3aMbIC/IOB  He
focturaetca 6e3 npenocTaBNeHUS  OpPUTMHaNbHbIX
npousBefeHWit WM KX 4vacten. B 3Tom cmbicne
ornpasaaHue csoboAbl LUMTMPOBAHUS 3aKloyaeTcs B
nybnnyHoMm wuHTepece B obecneyeHun cBob6oAHOM
ANCKYyCCUM AN Uener  HayyHoro nporpecca U
KYy/IbTYpHOro pasBuTWs Hapoga'. TeM He MeHee, B
AaHHOM c/lyyae TakKoOW WHTEpec MOXeT W He
npeobnagatb Hag MHTEPECOM XepTB  Hacunus
HaLMOHaN-coLMaIncTM4eCcKoro Teppopmsma.

'CM., Hanpumep, AMCKyccus 06 aBTOPCKOM MPaBe Ha KHWUMY
'mtnepa «Mein Kampf»
http://wikisource.org/wiki/Wikisource:Possible_copyright_vi
olations/archives/Mein_Kampf

" BepxoBHbIii ®epepanbHblii Cya Mepmanumn, GRUR 1986/59
‘Geistchristentum’.

" BepxoBHbIii ®eaepanbHblit Cya FepmaHun, GRUR 1994/800
‘Museumskatalog’.
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Copyright of Hitler and Goebbels in
the "Attacke"
and the "Voélkischer Beobachter"?

Comment by Arnold Vahrenwald on
the Decision of the District Court of
Munich I

Judgment of the District Court of Munich I of
25 March 2009, reference: 21 O 1425/09,
"Newspaper Witnesses"

Facts:

The ALBERTAS Ltd., London, re-printed German
historical national socialist journals within a series
called "Zeitungszeugen" (Newspaper Witnesses). In
the imprint the publisher explained: "Newspaper
Witnesses is an independent publication for the
purpose to provide information on temporary
history. The edition of journals and original
documents from the time of national socialism shall
contribute to the understanding of this critical period
of German history." The editor declared expressly
that he distanced himself from the content of the re-
printed national socialist journals and documents.

Each series of a "Newspaper Witness" deals with a
certain subject, for example the burning of the
Reichstag and Hitler's seizure of power after the
elections of 1933. A "Newspaper Witness" contains
reprints of relevant historic newspapers including
scientific comments and  historical background
information. The first two series of the "Newspaper
Witnesses", which were published early in 2009,
contained re-prints of the national socialist
newspaper "Attacke" (the attack) of 30 January
1933 and of the "Volkischer Beobachter" (the
people's observer) of 01 March 1933, which covered
the burning of the Reichstag and Hitler's seizure of
power.

The original copies of these journals were published
by the national socialist Eher publishing house. The
original Attacke mentioned as editor Mr. Joseph
Goebbels (the subsequent minister of propaganda),
whereas the editor of the original Vdlkischer
Beobachter was Mr. Adolf Hitler. The Free State of
Bavaria, one of the 16 German states, asserted the
ownership of rights in the Eher Verlag and,
accordingly, this publishing house's copyright in
newspapers of the national socialist party. In
warning letters to the editor of the Newspaper
Witnesses of 16/01/09 and 22/01/09 the Free State
of Bavaria asserted to be the holder of any rights,
which formerly belonged to the Eher Verlag and of
any copyright of Joseph Goebbels and Adolf Hitler in
the publications of the "Attacke" and the "Vdlkischer
Beobachter", and it demanded a cease and desist
declaration from the publisher of the Newspaper
Witnesses. The ALBERTAS Ltd. questioned any
original copyright of Hitler or Goebbels in the mostly
anonymous articles contained in the Attacke or
Voélkische Beobachter, and it questioned any rights
of the Eher Verlag. Additionally, the ALBERTAS Ltd.
relied upon the fair use exemption from the
copyright, in particular the right of quotation for
scientific reasons. The Free State of Bavaria's
applied to the District Court of Munich I for a
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preliminary injunction in order to enjoin the British
publisher from distributing these two editions and
also future series of the Newspaper Witnesses
containing other re-prints of national socialist
journals.

The Law:
German Copyright Act

Article 51. Quotations

Admissible is the reproduction, distribution and
public exhibition of a published work for the
purpose of quotation, provided that its scope is
justified by the particular purpose. This is
particularly the case if:

1) single works are included in an independent
scientific work in order to explain the content;

(..)

Article 64. General Provision
The copyright expires 70 vyears after the
author's death.

Article 66. Anonymous and Pseudonymous
Works

(1) In the <case of anonymous and
pseudonymous works the copyright is
exhausted seventy years after the publication.

(...)

Article 69. Calculation of Periods

The periods referred to in this Part begin with
the expiry of the calendar year, in which the
event happened, which is relevant for the begin
of the period.

German Law No. 104 on the Liberation
from National Socialism and Militarism of
05/03/1946 (this Law was applicable in the
German state of Bavaria also before the
establishment of the Federal Republic of
Germany in 1948)

Article 1(1) For the purpose of the liberation of
our people from national socialism and
militarism, and in order to ensure a long lasting
basis of the existence of a German democratic
state in peace with the world all those who
actively supported the national socialist terror
regime or who are responsible for the violation
of principles of justice and humanity or for the
egoistic exploitation of these circumstances,
which had thus been created, are excluded from
any influence on the public, economic and
cultural life and are obliged to make a
compensation.

Article 15. Against those who are main
committers the following measures for
punishment shall be taken:

1. (...);

2. their property has to be confiscated for the
purpose of the making of a compensation. (...)

The Court Held:

The District Court of Munich I rejected the Free
State of Bavaria's application in large parts. The
Court held that the copyright in the articles,
whether it belonged to the Eher Verlag or not,
had expired, since the articles were published as
anonymous works. Accordingly, re-prints of the
Attacke or the Vdlkische Beobachter of 1933
could freely be made. The court rejected any
individual authorship in the articles by the
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editors Joseph Goebbels or Adolf Hitler, arguing
that their possible contribution lacked originality
and that the Free State of Bavaria could not
prove any authorship of the editors in any of the
articles. Only very few articles indicated an
individual author. But also in these cases, where
authors of articles were known, the Free State
of Bavaria could not prove that the publishing
house owned these authors' right to prohibit re-
prints of the journals more than 70 years after
the first edition. Concerning the copyright in
articles, which constituted anonymous works,
the Court indicated that these rights lapsed 70
years after the publication and that,
accordingly, the Eher Verlag's rights expired
with regard to editions of the years 1933 to
1938 and that the Free State's claims based on
these rights were unsound. However, since the
copyright in anonymous works were not yet
expired with regard to journals of the years
1939 to 1945 the Court granted a preliminary
injunction enjoining the defendant from the
publication of re-prints of editions of both
national socialist journals of these years. With
this regard the Court rejected the defendant's
assertion that the re-prints were exempted from
the exclusive rights by the fair use defense,
allegedly constituting "quotations for purposes
of scientific research". In the Court's view re-
prints of complete journals cannot be covered
by this exemption from the copyright.

Comment:

Based upon the German Law No. 104 on the
Liberation from National Socialism and
Militarism of 05/03/1946 the Free State of
Bavaria became the holder of rights, which
appertained to the Eher Verlag, to Joseph
Goebbels or to Adolf Hitler. Up to now the Free
State of Bavaria applies a strict policy directed
towards the prevention of re-prints of national
socialist material. For example, it is strictly
opposed to any re-print of Hitler's book “Mein
Kampf” (My Struggle), the copyright of which is
due to expire on 31 December 2015. The Free
State’s policy is based on the respect of any
victims of the national socialist terror. Out of
Germany the copyright situation with regard to
national socialist material is controversial. '
Concerning the copyright in works published in
the two reprinted versions of the Attacke or the
Volkische Beobachter, the Free State of Bavaria
could not provide the Court with satisfactory
evidence that the copyright in these articles,
which had not been signed by particular
authors, vested in Joseph Goebbels or Adolf
Hitler. The Court assumed that these articles
could not have been written by both editors,
and therefore it concluded that they were
protected as anonymous works only.
Accordingly, the copyright, which lasted 70
years from the publication in 1933, had expired
with regard to editions published up to 1938,
see Articles 64 and 69 of the Copyright Act.
Those few articles, which were signed by
individual authors, could still be protected by
copyright, but it was not clear whether the Eher
Verlag had acquired the exploitation right for a
re-print of these articles, and accordingly the
Free State of Bavaria could not successfully
prohibit the ALBERTAS Ltd. from using these
articles.

Based upon the copyright in anonymous works
the Free State of Bavaria may claim protection

1’NPABO™

against re-prints of the Attacke and the
Vélkischer Beobachter for editions from the year
1939 onwards. With regard to these exclusive
rights the ALBERTAS Ltd. tried to rely upon the
fair use exemption from the copyright, here the
right of quotation for scientific purposes, Article
51 Sentence 2 clause 1) of the Copyright Act.
The publisher of the Newspaper Witnesses deals
with the included re-prints of the original
national socialist material on different levels.
These levels relate to the temporary history, the
media landscape during the period of the
original publication, and individual texts of
articles. Thus the Newspaper Witnesses aim at
establishing for a present reader the level of
understanding, which could be expected from
typical newspaper reader of the year 1933.
According to Article 51 sentence 2 clause 1) of
the Copyright Act also whole works may be
included in a scientific work. The Newspaper
Witnesses argued that the loose inclusion of the
re-prints into the editorial framework would be
necessary in order to achieve the scientific
purpose of the publication.

The publisher of the Newspaper Witnesses relied
inter alia on the copyright exception of
quotation for scientific purposes, Article 51
sentence 2 clause 1 of the German Copyright
Act. According to this provision individual
published works may be included within an
independent scientific work for purpose of
explanation of its content. The German
jurisprudence justifies the exemption from the
copyright with the prevailing interest in a
“cultural development” and the need to ensure a
free exchange of intellectual opinions. According
to the jurisprudence of the German Federal
Supreme Court" held that an intellectual debate
and an appropriate scientific work would often
be impossible, unless political, scientific or
intellectual tendencies could be represented by
means of an identical representation of works or
part of works. In this sense the justification of
the freedom of quotation is seen in the public
need to ensure a free discussion for the purpose
of scientific progress and the cultural
development of the people.™ However, it may
not yet be the time that such an interest could
prevail over those of the victims of the terror,
which was caused by the national socialists.

! See, for example the discussion concerning the copyright
in Hitler's book “Mein Kampf”
http://wikisource.org/wiki/Wikisource:Possible_copyright_vi
olations/archives/Mein_Kampf.

2 German Federal Supreme Court, GRUR 1986/59
‘Geistchristentum’.

3 German Federal Supreme Court, GRUR 1994/800
*Museumskatalog’.
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